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THE  AMERICAN  COMMISSIONER 

MIXED  CLAIMS  COMMISSION 

UNITED  STATES  AND  GERMANY 


DECISION  NO.  59 


IN   THE    MATTER   OF 


FIXING  REASONABLE  FEES  FOE  ATTORNEYS  OR 
AGENTS  UNDER  THE  AUTHORITY  OF  SECTION  9  OF 
THE  "SETTLEMENT  OF  WAR  CLAIMS  ACT  OF  1928" 


DOCKET  NOS.  6848  AND  6630-6632 


The  Interocean  Oil  Com'pany  and  the  United  States  Asphalt 
Refining  Company^  Claimants 

Bainbridge  Colby  and  Edward  D.  Brown^  Attorneys 


Each  of  the  above  named  claimants  has  duly  filed  with  the 
American  Commissioner  a  written  request  that  he  fix  a  reasonable 
fee  to  be  paid  by  each  of  them  to  their  attorneys,  Bainbridge  Colby 
and  Edward  D.  Brown,  of  New  York,  New  York,  as  compensation 
for  whatever  services  have  been  rendered  by  the  said  attorneys  on 
behalf  and  with  the  authority  of  the  said  claimants,  such  services 
being  of  the  character  described  in  the  provisions  of  Section  9  of 
the  "  Settlement  of  War  Claims  Act  of  1928." 

The  claimants  have  objected  to  the  amount  of  the  fee  asked  by 
the  attorneys  on  the  ground  that  it  is  excessive,  and  the  attorneys  have 
been  notified  of  the  filing  by  the  claimants  of  this  request  that  a  rea- 
sonable fee  be  fixed.  The  attorneys  have  filed  with  the  American 
Commissioner  affidavits  giving  the  information  that  they  desire  to 
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be  considered  by  the  Commissioner  as  showing  the  reasonableness 
of  the  fee  asked,  which  information  has  been  brought  to  the  atten- 
tion of  the  claimants,  who  have  filed  affidavits  in  reply,  copies  of 
which  have  been  transmitted  to  the  attorneys.  Counsel  for  the  at- 
torneys and  for  the  claimants  have  filed  briefs  in  this  proceeding. 

The  amount  of  the  fee  asked  by  the  attorneys  as  compensation 
for  their  services  in  these  claims  is  thirty-three  and  one-third  per 
cent  of  the  amount  of  the  proceeds  of  the  awards  rendered  by  this 
Commission. 

The  awards  in  these  claims  were  rendered  on  August  13,  1926,  by 
Parker,  Umpire,  on  a  certificate  of  disagreement  of  the  National 
Commissioners.  Under  Docket  No.  6848,  an  award  was  made  on 
behalf  of  The  Interocean  Oil  Company  for  $447,000,  with  interest 
thereon  at  the  rate  of  five  per  cent  per  annum  from  October  8,  1916, 
to  the  date  of  payment.  This  amount  represents  the  value  of  the 
company's  interest,  as  charterer,  in  the  Norwegian  tank  steamer 
Chnstian  Knudsen,  at  the  date  of  her  destruction  on  October  8,  1916, 
by  a  German  submarine,  less  the  amount  of  the  insurance  collected 
by  the  claimant  on  account  of  her  loss.  Under  Docket  Nos.  6630, 
6631,  and  6632,  an  award  was  made  on  behalf  of  The  United  States 
Asphalt  Eefining  Company  (a  subsidiary  of  The  Interocean  Oil 
Company)  for  $150,000,  with  interest  thereon  at  the  rate  of  five  per 
cent  per  annum  from  November  11,  1918,  to  the  date  of  payment. 
This  amount  represents  the  value  of  the  company's  interest,  as 
charterer,  in  the  British  tank  steamers,  Cymbeline^  Rosalmd^  and 
Silvia,  at  the  date  of  their  loss.  In  rendering  the  Commission's 
decisions  in  these  claims  (and  in  13  other  charter  cases,  in  7  of  which 
no  award  was  made^),  the  Umpire  followed  and  applied  the  prin- 
ciples announced  in  Administrative  Decisions  No.  VII  (rendered 
May  25,  1925)  and  No.  VII-A  (rendered  August  7,  1926). 

For  the  purpose  of  this  proceeding.  The  Interocean  Oil  Company 
may  be  referred  to  as  the  claimant,  the  United  States  Asphalt  Eefin- 
ing Company  being  a  subsidiary  of  that  company.  The  claimant 
was  organized  originally  under  the  laws  of  the  State  of  South 
Dakota  with  a  capitalization  of  $18,000,000.    Between  the  years  1921 

1  The  amounts  of  the  six  remaining  awards  rendered  Aug.  14,  1926,  exclusive  of 
interest,  are  as  follows:  Docket  No.  6623,  $77,685;  Docket  No.  6627,  $145,000;  Docket 
No.  6625,  $373,600 ;  Docket  No.  6628,  $77,482  ;  Docket  No.  6969,  $43,000  ;  and  Docket  No. 
3112,  $96,711.34.      (See  Opinions  and  Decisions,  1926,  pp.  715-766.) 
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and  1926,  it  was  engaged  in  a  very  substantial  business.  Its  officers, 
of  whom  mention  will  hereafter  be  made,  included  R.  R.  Govin, 
President,  O.  E.  Thurber  and  a  Mr.  Upham,  Vice  Presidents,  George 
W.  S,  Whitney,  Secretary,  and  Nils  B.  Hersloff,  Treasurer.  Messrs. 
Govin,  Upham  and  Whitney  are  now  dead.  The  claimant  is  now  in 
process  of  liquidation. 

The  attorneys  herein  are  lawyers  of  high  standing  and  reputation 
in  the  profession.  During  the  past  twenty-five  years,  except  for  the 
period  when  Mr.  Colby  was  Secretary  of  State  for  the  United  States, 
they  have  been  associated  as  partners  in  the  practice  of  law.  Prior 
to  their  employment  in  connection  with  the  claims  here  involved,  the 
attorneys  had  been  retained  by  the  claimant  for  a  number  of  years 
in  special  cases,  including  suits  against  the  claimant  instituted  by  the 
United  States  Shipping  Board  and  various  oil  companies.  A  close 
and  intimate  relationship  existed  between  Mr.  Colby  and  Mr.  Govin, 
who  was  a  man  of  wide  experience  as  a  lawyer,  banker,  and 
publisher. 

It  is  not  disputed  that  an  oral  agreement  was  entered  into  whereby 
the  attorneys  herein  were  employed  to  represent  the  claimant  with 
reference  to  its  claims  against  Germany  upon  a  one-third  contingent 
fee  basis.  In  its  Brief  in  this  proceeding,  however,  the  claimant  con- 
tends that  "Mr.  Colby,  not  the  claimants,  suggested  the  contingent 
agreement  in  December,  1921 " ;  that  "  Mr.  Colby  represented  that  he 
would  be  compelled  to  devote  his  own  time  and  personal  attention  to 
the  presentation  and  argument  of  the  claims  " ;  that  "  Mr.  Colby  rep- 
resented that  he  would  be  compelled  to  retain  eminent  Washington 
counsel,  to  whom  he  would  give  up  a  large  part  of  the  fee  " ;  and  that 
"claimants'  assent  to  the  contingent  fee  agreement  of  December, 
1921,  was  induced  by  Mr.  Colby's  representations." 

Mr.  Colby  in  his  affidavit  characterizes  as  "unqualifiedly  false" 
the  statement  in  Mr.  Hersloff's  affidavit  that  he,  Colby,  "suggested 
and  urged  upon  Mr.  R.  R.  Govin  the  contingent  retainer  of  one- 
third."  Mr.  Colby  "  unqualifiedly  denies  that  he  ever  broached  the 
subject  of  the  Interocean  claim  for  the  destruction  of  chartered 
tankers."  He  denies  that  he  ever  stated,  as  alleged  in  Mr,  Hersloff's 
affidavit  on  behalf  of  the  claimant,  that  "  he  would  have  to  retain  very 
expensive  and  influential  counsel  in  Washington  or  that  there  would 
be  quite  a  number  of  other  people  whose  assistance  would  be  necessary 
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in  procuring  an  award  or  that  he  would  have  to  use  all  the  political 
influence  he  had  in  Washington  in  order  to  obtain  any  sort  of  favor- 
able award."  He  denies  that  there  was  "  any  agreement,  express  or 
implied,  or  any  understanding,  that  he  personally  would  present  the 
claims  before  the  proper  commission  or  board."  He  states  that  it 
was  not  his  usual  practice  to  undertake  matters  upon  a  contingent 
fee  basis,  and  that  his  firm's  employment  in  this  case  arose  as  follows : 

Said  Govin  not  only  as  a  lawyer  or  banker,  but  as  a  journalist,  followed 
public  affairs  very  closely  as  they  were  reported  in  the  daily  press.  He  con- 
ceived the  idea  in  connection  with  the  public  discussion  of  claims  to  be  exam- 
ined, sifted  and  adjudged  for  damages  arising  from  German  operations  in  the 
war,  that  a  claim  might  be  made  out  for  the  Interocean  Oil  Company,  which 
had  suffered  some  serious  losses  in  connection  with  the  tank  steamers  which 
they  were  operating  under  time  charter  when  the  war  broke  out.  Said  Govin 
often  discussed  this  subject  in  a  more  or  less  tentative  way  with  deponent, 
making  a  little  progress  each  time  toward  clarity  of  idea  about  these  claims. 
It  was  a  question  upon  which,  at  the  time  of  these  discussions,  no  one  could 
give  an  opinion  that  was  more  than  tentative  or  provisional.  Deponent  never 
discussed  the  subject  at  that  time  with  anyone  of  the  Interocean  Oil  Company, 
except  its  President,  Mr.  Govin.  In  fact,  deponent's  contacts  with  the  com- 
pany were  almost  exclusively  confined  to  Mr.  Govin,  the  President.  Finally, 
said  Govin  came  to  the  opinion  that  he  would  like  to  have  "  a  try  at  it "  and 
asked  this  deponent  if  he  thought,  on  his  impressions  of  the  facts  given  to 
deponent  by  said  Govin  in  a  very  fragmentary  and  superficial  way  that  the 
company  had  any  chance  of  recovery.  Deponent  expressed  himself  guardedly 
to  said  Govin,  not  wishing  to  encourage  him  in  what  appeared  at  the  time,  a 
very  speculative  undertaking.  Finally,  said  Govin  came  to  deponent  one  day 
and  said  that  he  would  appreciate  it  very  much  if  deponent  and  his  firm,  mean- 
ing his  old  partner,  Mr.  Brown,  with  whom  he  was  still  in  copartnership  rela- 
tions, would  look  into  the  matter  and  take  such  steps  as  were  necessary  to  its 
proper  submission  and  to  secure,  if  possible,  an  adjudication  and  award  therein ; 
said  Govin  further  explained  that  none  of  his  associates  thought  that  there 
was  much  in  the  claims;  that  they  were  very  hard-headed  and  practical  men, 
fond  of  money  and  particularly  ready  money,  and  that  they  did  not  desire  to 
pay  out  money  for  fees  where  recovery  was  uncertain.  He  furthermore  stated 
that  if  deponent  and  said  Brown  would  take  the  matter  up  on  a  contingent 
basis  it  would  be  appreciated  by  him  as  a  personal  favor ;  that  we  had  been 
for  many  years  counsel  for  the  company  in  its  most  important  matters  and 
that  the  company  had  shown  a  willingness  to  compensate  us  liberally  for  serv- 
ices when  either  the  facts  of  the  case  or  the  results  achieved  permitted  it ; 
said  Govin  furthermore  stated  to  this  deponent  that  it  was  the  only  basis 
upon  which  he  could  pursue  the  matter  as  his  associates,  Upham,  Thurber, 
Hersloff,  and  Whitney  would  not  support  him  or  authorize  the  pursuit  of  the 
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matter  on  any  basis  except  on  the  basis  of  contingent  compensation.  De- 
ponent listened,  to  this  suggestion  with  open  mind;  he  had  already  been -counsel 
for  this  company  for  a  period  in  excess  of  ten  years ;  he  had  seen  it  through 
many  critical  situations ;  he  had  contracted  a  familiarity  with  said  Govin, 
approaching  intimacy ;  he  did  not  feel  that  he  could  repulse  a  friend  of  long 
standing,  such  as  Govin  or  a  company  with  which  his  relations  had  been  as 
stated.  Mr.  Govin  stated  that  if  deponent  and  his  partner,  Brown,  would  do 
that  he  would  see  that  they  received  one-third  of  whatever  sum  was  recovered. 
Deponent  talked  this  matter  over  with  Mr.  Brown  and  told  him  the  considera- 
tions Impelling  him  to  acquiesce  with  Mr.  Govin's  suggestion  and  subsequently 
stated  to  Mr.  Govin  that  deponent  and  his  associate  Mr.  Brown  would  under- 
take the  matter  on  the  terms  proposed. 

It  appears  from  Mr.  Thurber's  affidavit  on  behalf  of  the  claimant 
that  "  Mr.  Govin  stated  " — at  the  conference  which  claimant  alleges 
was  held  in  December,  1921,  and  which  Mr.  Colby  denies  having 
attended — "  that  he  had  been  discussing  with  Mr.  Colby  our  claims 
for  damages  *  *  *  and  that  he  had  been  endeavoring  to  come 
to  some  agreement  with  Mr.  Colby  concerning  his  fee."  It  is  clear, 
therefore,  that  prior  to  this  alleged  conference,  Messrs.  Govin  and 
Colby  had  discussed  the  question  of  compensation. 

It  is  not  disputed  that  on  December  28,  1922,  the  claimant  executed 
powers  of  attorney  appointing  Mr.  Brown — 

to  present  and  prosecute  its  claim  against  the  Goverment  of  Germany  before 
the  Mixed  Claims  Commission,  United  States  and  Gennany,  for  indemnifica- 
tion for  losses  sustained  by  it  in  consequence  of  the  war     *     *     * 

Claimant  contends  that  "  subsequent  to  the  filing  of  the  claims  in 
December,  1922,"  it  "  received  no  further  word  from  Mr.  Colby  or 
Mr.  Brown  on  this  subject  until  about  July  10,  1924,  when  Mr.  Colby 
wrote  Mr.  Govin  "  the  letter  hereafter  quoted. 

The  American  Commissioner  has  examined  the  files  and  records 
of  the  American  Agency  before  this  Commission,  but  he  has  no 
access,  of  course,  to  the  files  or  records  of  either  the  claimant  or  the 
attorneys  herein. 

The  records  of  the  American  Agency  before  this  Commission  show 
that  on  December  28,  1922,  Mr.  Brown  transmitted  to  the  Depart- 
ment of  State  formal  petitions  in  support  of  the  claims  here  in  ques- 
tion; and  that  on  June  3,  1923,  Mr.  Brown  wrote  to  the  American 
Agency  with  referenc3  to  the  claim  on  account  of  the  destruction 
of  the  RosaUnd;  and  that  on  November  27,  1923,  Mr.  Brown  made 
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further  inquiry  with  reference  to  the  claims  herein  and  a  claim  filed 
by  him  on  behalf  of  the  claimant  for  additional  hire  upon  the  steam- 
ships Azteo^  Breifond^  Borgestad^  and  Christicm  Kmitsen.     (Docket 

No.  2253.)' 
Mr.  Colby  states  in  his  affidavit  (pages  11  and  12) : 

The  work  was  undertaken,  the  investigations  were  made ;  they  were  pursued 
laboriously  and  on  a  very  broad  scale,  involving  the  unremitting  efforts  and 
the  sustained  attention  of  deponent  and  Mr.  Brown.  The  work  was  pursued 
for  nearly  two  years  without  any  writing  to  confirm  the  understanding  as  to 
fees.  Both  deponent  and  said  Brown  had  implicit  confidence  in  Mr.  Govin.  It 
was  not  until  the  late  Spring  of  1924  that  deponent,  in  the  course  of  a  luncheon 
which  he  had  with  said  Govin,  remarked  to  Govin  that  the  investigation  and 
preparation  of  these  claims  for  submission  to  the  Commission  was  taking  a 
great  deal  of  time  and  that  it  would  be  a  good  idea  to  have  some  written 
memorandum  of  the  arrangement  regarding  the  compensation  of  deponent  and 
said  Edward  D.  Brown.  It  was  suggested  that  the  cases  would  probably  take 
considerable  time,  as  such  matters  always  move  slowly,  and  that  they  had 
already  involved  much  work  and  would  continue  to  do  so.  Govin  without  a 
moment's  hesitation  said :  "  You  are  right,  and  I  shall  be  happy  to  confirm  the 
understanding  in  any  form  that  you  deem  appropriate."  He  said,  "  Send  me 
a  memorandum  and  I  will  send  it  to  you  properly  signed.  I  want  to  take  it  up 
with  my  associates  as  a  matter  of  form."  This  was  about  all  he  said.  De- 
ponent reported  to  Mr.  Brown  that  he  had  had  this  talk  with  Mr.  Govin,  and 
a  little  later  wrote  the  letter  of  July  10th,  which  appears  in  the  Hersloff 
affidavit  at  page  5. 

Mr.  Colby's  letter  of  July  10,  1924,  to  Mr.  Govin  is  as  follows : 

July  10th,  1924. 

My  Deae  Ralph  :  Brown  spoke  to  me  the  other  day  about  the  importance 
of  having  the  matter  of  our  compensation  put  in  terms  a  little  more  formal 
than  our  mutual  understanding,  particularly  with  reference  to  those  matters 
we  are  carrying  forward  on  a  contingent  basis,  which  involve  possibilities,  wo 
hope,  of  substantial  recovery. 

The  demands  on  us  in  these  matters,  as  well  as  of  the  more  pressing  and 
vital  matters  that  I  can  describe  as  defensive  fights,  are  very  heavy,  but  we 
both  understand  the  situation  and  its  difficulties  and  are  carrying  forward 
in  complete  reliance  upon  your  bringing  the  subject  up  whenever  it  is  agree- 
able to  you  to  do  so. 

2  The  claim  for  additional  liire,  etc.,  and  two  other  claims  for  war  risk  insurance  pre- 
miums (Docket  Nos.  2354  and  3785)  were  dismissed  by  the  Comntission  on  September  30, 
1924,  November  10,  1924,  and  January  15,   1925,  respectively. 
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Brown  has  prepared  some  short  memoranda  of  agreements,  which  are  en- 
closed, and  I  assume  that  there  can  be  no  hesitation  about  signing  them  on 
behalf  of  the  company. 
Sincerely  yours, 

(Signed)  Bainbeidge  Colby. 

The  reference  to  "  our  mutual  understanding  "  is  in  confirmation 
of  Mr.  Colby's  statement  that  the  attorneys'  compensation  was 
originally  discussed  solely  between  Mr.  Govin  and  himself.  The 
reference  to  "  defensive  fights  "  relates  to  the  litigation  against  the 
claimant  in  which  the  attorneys  herein  represented  the  claimant. 
The  further  reference  to  "  your  bringing  the  subject  up  whenever 
it  is  agreeable  to  you  to  do  so  "  is  understood  to  mean  that  Mr.  Colby 
expected  Mr.  Govin  to  present  the  matter  of  compensation  to  his 
associates. 

On  July  16,  1924,  the  claimant  (by  Mr.  Govin)  wrote  the  at- 
torneys as  follows : 

As  requested  we  are  enclosing  signed  memoranda  expressing  the  understand- 
ing already  had  regarding  your  compensation  in  the  Carteret  matter,  Claims 
against  Germany,  and  Navy  Department  Claim. 

We  appreciate  very  much  all  that  you  have  been  doing  for  us,  and,  believe 
us,  etc. 

There  was  enclosed  with  this  letter  the  following  fee  agreement: 

To:  Mr.  Bainbridge  Colby. 
Mr.  Edward  D.  Brown. 
Re:  Claims  against  Germany. 

This  is  to  confirm  our  understanding  that  your  contingent  fee  shall  be 
thirty-three  and  one-third  (33%%)  per  cent  of  the  amount  received  by  us 
upon  these  claims,  to  cover  both  yourselves  and  your  Washington  corre- 
spondents. 

Dated,  New  York,  July  16,  1924. 

The  Inte»ocean   Oil   Company, 
By  R.  R.  Govin,  President. 

In  its  Brief  in  this  proceeding,  claimant  contends  that  "  the  July, 
1924,  confirmation  of  retainer  was  prepared  by  Mr.  Brown  and 
executed  at  Mr.  Colby's  request,"  and  that  it  "  affirms  and  reiterates 
the  original  representations  of  Mr.  Colby." 

This  is  not  denied  by  the  attorneys,  who  contend  that  the  written 
agreement  is  in  full  accordance  with  the  facts  as  set  out  in  their 
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affidavits.  They  also  call  attention  to  the  fact  that  the  claimant's 
letter,  transmitting  the  signed  agreement,  states  in  unqualified  lan- 
guage :  "  We  appreciate  very  much  all  that  you  have  been  doing  for 
us."  There  is  nothing  whatever  in  the  record  to  show  that  at  any 
time  Mr.  Govin  was  not  duly  informed  as  to  the  character  and  extent 
of  the  work  contemplated  or  performed  by  each  of  the  attorneys 
herein.  All  the  contemporaneous  written  memoranda  between  the 
parties  tends  to  corroborate  the  attorneys'  version  with  respect  to  the 
oral  arrangement  under  which  the  attorneys  were  employed  to  rep- 
resent the  claimant  in  this  case. 

Mr.  Colby  points  out  in  his  affidavit  that  two  similar  retainers  in 
identical  form  were  executed  by  the  claimant  on  July  16,  1924,  when 
the  retainer  in  this  case  was  signed,  and,  as  indicated  in  claimant's 
covering  letter,  were  transmitted  to  these  attorneys:  One,  involving 
a  claim  against  the  War  Department  arising  from  the  demolition 
of  the  claimant's  plant  at  Carteret,  New  Jersey,  and  its  transfer 
and  reerection  at  Baltimore,  and  the  other,  involving  a  claim  against 
the  Navy  Department  for  oil  requisitioned  by  the  Navy  at  Baltimore. 
Mr.  Colby  states  that  the  payment  of  fees  under  these  retainers,  as 
well  as  the  regularity  and  due  authorization  of  their  execution,  were 
never  the  subjects  of  any  controversy,  and  that  "  they  were  the  out- 
growth of  the  same  conversations  above  detailed  with  said  Govin, 
and  they  were  accepted  and  pursued  precisely  as  was  the  retainer  " 
involved  in  this  proceeding. 

Claimant  further  contends  that  "  at  the  time  of  the  confirmation 
the  attorneys  failed  to  disclose  *  *  *  important  and  radical 
changes  in  the  manner  and  method  of  procedure  " ;  and  that  "  claim- 
ants would  not  have  made  the  contingent  agreement  had  they  known 
the  facts." 

In  support  of  this  contention  it  is  stated  that — 

procedural  rules  and  limitations  had  already  been  prescribed  by  the  Mixed 
Claims  Commission  preventing  the  appearance  and  argument  of  private  coun- 
sel, and  the  American  Agent  had  already  undertaken  and  assumed  full  re- 
sponsibility for  the  preparation,  presentation,  argument,  and  briefing  of 
claims     *     *     *. 

*  *  *  it  was  entirely  impossible  for  Mr.  Colby  or  Washington  counsel  to 
appear  and  argue  before  the  Mixed  Claims  Commission,  and  the  bulk  of  the 
work  of  preparing  the  claims  and  the  responsibility  for  the  proper  presentation 
thereof  were  legally  vested  in  the  domain  of  the  American  Agent. 
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Claimant,  however,  fails  to  take  into  consideration  that  the  pro- 
cedural rules  of  this  Commission  do  not  differ  substantially  from 
those  of  other  international  claims  commissions.  Moreover,  the  pro- 
cedure adopted  by  this  Commission  in  dealing  with  claims  was  a 
matter  of  common  knowledge  more  than  a  year  before  July,  1924. 
At  that  time  five  administrative  decisions  and  general  opinions  and 
a  number  of  awards  had  already  been  rendered  by  this  Commission. 

The  written  fee  agreement  of  July  16,  1924,  included  all  claims 
against  Germany.  In  addition  to  the  claims  which  are  the  subject 
of  this  fee-fixing  proceeding,  Mr.  Brown  states  that  the  attorneys  rep- 
resented the  claimant  in  three  other  matters:  (1)  A  claim  for  addi- 
tional hire;  (2)  a  claim  for  possible  losses  arising  out  of  a  contract 
with  the  Nederlandsche  Oil  Company  of  Flushing,  Holland;  and  (3) 
a  claim  for  war  risk  insurance  premiums.  The  attorneys  allege  that 
substantial  services  were  rendered  on  behalf  of  the  claimant  in  these 
matters,  but  that  since,  as  has  already  been  stated,  awards  were  not 
obtained,  no  compensation  has  been  or  can  be  charged. 

In  Decembei',  1925,  a  disagreement  arose  between  the  claimant 
and  the  attorneys  herein  with  regard  to  the  attorneys'  compensa- 
tion in  certain  litigation  against  the  claimant.  The  attorneys  herein 
placed  a  valuation  of  approximately  $150,000  upon  their  services. 
Claimants  requested  other  attorneys  to  represent  them  in  this  liti- 
gation, and  an  application  was  made  in  an  action  pending  in  the 
Supreme  Court  of  the  State  of  New  York  for  a  substitution  of 
attorneys.  Upon  Mr.  Brown's  objection,  the  claimant  was  required 
to  furnish  a  bond  in  the  sum  of  $40,000  to  secure  his  fees  for  pro- 
fessional services  and  his  claim  was  referred  to  a  referee.  Sub- 
sequently, a  compromise  on  the  amount  of  counsel  fee  to  be  paid  Mr. 
Brown  was  reached,  and  was  embodied  in  the  following  letter: 

April  8th,  1926. 
Mr.  Bainbridgb  Colby, 
Ml'.  Edward  D.  Brown, 

36  West  Uth  Street,  New  York  City. 
Dear  Sirs:  In  accordance  with  our  arrangement  with  Mr.  Brown  today,  we 
hand  you  herewith  check  in  the  sum  of  Forty  Thousand    ($40,000)    Dollars 
to  cover  all  services  rendered  up  to  date,  except  the  following  matters,  with 
regard  to  which  we  had  specific  agreements  as  to  compensation : 

1.  Claims  against  Germany. 

2.  Carteret  matter. 
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3.  Claim  against  the  Navy  Department. 

4.  1920  Tax  matter. 

Yours  very  truly, 

The   Inteeocean   Oil  Oompant, 
O.  E.  Thubbee,   Vice  President. 
OEt-0. 
Enclosure. 
Accepted : 

Edwabd  D.  Beown, 
Bainbridge  Colby 
By  B.  D.  B. 

The  attorneys  contend  that  this  letter  amounts  to  a  confirmation 
and  ratification  of  its  fee  agreement  of  July  16,  1924,  and  that — 

A  part  of  the  consideration  for  our  acceptance  of  the  $40,000  as  satisfaction 
of  fees  in  all  matters  except  those  on  a  contingent  basis  was  the  agreement 
that  we  would  be  allowed  to  prosecute  these  matters  to  a  conclusion  on  the 
existing  contingent  contracts. 

Mr.  Thurber  states  in  his  affidavit: 

I  have  no  recollection  that  I  personally  framed  or  dictated  the  clause  in  that 
letter  reading  "  with  regard  to  which  we  had  specific  agreements  as  to  compen- 
sation." That  gratuitous  clause,  wholly  in  favor  of  Brown  and  Colby,  was 
evidently  dictated  by  Mr.  Brovpn  and  included  in  the  letter  for  the  avowed 
purpose,  as  is  now  clear,  of  subsequently  using  that  letter  as  an  exhibit  in 
order  to  buttress  his  claims  under  the  contingent  agreement 

In  his  reply  affidavit,  Mr.  Brown  states : 

At  that  time  [April  8,  1926]  no  question  had  ever  been  raised  by  any  person 
connected  with  the  Interocean  Oil  Company  as  to  these  agreements  or  as  to  theiP 
intention  of  performing  them,  but  on  the  contrary  they  had  continually  stated 
that  these  contracts  would  be  carried  out  to  the  letter.  Nor  did  we  at  that 
time  anticipate  or  even  dream  that  any  such  question  would  ever  be  raised. 

No  objection  to  the  contingent  fee  agreement  in  this  case  appears 
to  have  been  communicated  to  the  attorneys  until  June  8,  1928,  after 
the  passage  of  the  "  Settlement  of  War  Claims  Act  of  1928."  The 
United  States  Asphalt  Kefining  Company,  through  its  Secretary,  Mr. 
Whitney,  on  August  12,  1926,  had  confirmed  and  ratified  a  proposed 
adjustment  of  its  claim,  which  was  the  basis  of  the  amount  awarded 
by  this  Commission.     Mr.  Brown  states  in  his  affidavit: 

Mr.  Whitney,  who  had  charge  of  these  matters  for  the  company,  once  said 
to  me  (when  a  bill  was  before  Congress  which  contained  a  specific  limitation 
of  attorney's  fees)  that  if  such  a  bill  was  passed  on  we  would  have  to  show  them 
some  way  in  which  they  could  pay  us  the  amount  they  had  agreed  to  pay.    I 
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told  Mr.  Whitney  at  that  time  if  such  a  bill  was  passed  and  held  to  be  consti- 
tutional that  we  would  have  to  abide  by  it  and  would  make  no  effort  to  evade  it 

On  June  8,  1928,  however,  Mr.  Hersloff  wrote  Mr.  Brown  as 
follows : 

The  Estates  of  Mr.  Govin,  Mr.  Upham,  and  Mr.  Whitney  have  made  a  demand 
on  the  Directors  of  the  Interocean  Oil  Company  that  they  apply  to  the  American 
Commissioner  of  the  Mixed  Claims  Commission  for  a  determination  of  the  fee 
to  be  paid  to  attorneys  in  the  matter  of  the  claims  made  and  awarded  to  the 
Interocean  Oil  Company  and  the  United  States  Asphalt  Refining  Company.  As 
these  Estates  represent  the  majority  in  interest  in  the  award,  there  was  no  other 
course  open  to  the  Directors  than  to  make  application  pursuant  to  provision  of 
Section  No.  9  of  the  "  Settlement  of  War  Claims  Act  of  1928,"  which  accordingly 
we  have  done. 

Mr.  Brown  points  out  in  his  affidavit,  in  commenting  upon  this 
letter : 

Mr.  Hersloff  did  not  say  in  that  letter  that  he  or  the  other  officers  thought 
that  the  fee  was  unreasonable  or  that  they  had  been  induced  to  sign  the  fee 
agreement  under  misapprehension  or  a  misstatement  of  the  facts  by  us. 

In  its  Brief  in  this  proceeding  claimant  states  that  "the  value  of 
the  services  actually  rendered  bears  no  reasonable  relation  to  the  fee 
demanded,"  and  claimant  requests  that  "the  contingent  fee  agree- 
ment should  be  entirely  disregarded,"  and  that  a  fee  should  be  fixed 
"  upon  the  basis  simply  of  quantum  meruit." 

In  their  Brief  in  this  proceeding  the  attorneys  point  out  that  the 
claimant,  "  under  the  New  York  law  {Martin  v.  Camp,  219  N.  Y.  170) 
could  have  at  any  time  and  for  any  reason,  or  without  reason,  severed 
its  relations  with  counsel,  with  only  a  quantum  meruit  liability." 
This  is  repeated  in  the  attorneys'  Reply  Brief  as  follows : 

This  would  have  involved,  however,  something  which  the  claimants  were 
more  averse  to  than  the  contingent  fee  contract,  namely,  a  payment  of  the 
sum  found  to  be  due  on  the  basis  of  a  quantum  meruit.  Through  all  this 
period  of  time  and  notwithstanding  a  complete  rupture  in  the  personal  rela- 
tions between  the  claimants  and  their  attorney  in  1926,  the  claimants  clung  to 
their  contingent  fee  contract  and  scrupulously  avoided  the  quantum  meruit 
basis  for  which  they  now  contend,  because  it  would  have  entailed  a  fixed  lia- 
bility for  professional  services,  which  they  were  never  willing  to  be  under. 

As  long  as  their  recovery,  or  the  amount  of  it,  was  in  doubt,  they  preferred 
the  contract  with  its  contingency  basis  of  reward  to  their  attorneys.  When  the 
award  was  made  and  the  contingency  earned,  the  claimants  cry  for  a  quantum 
meruit  basis  of  pay  for  their  attorneys  as  being  the  cheaper  way  out  of  their 
liability    *    *     *. 
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The  character  of  the  work  and  the  responsibility  incident  thereto 
appear  from  a  description  contained  in  Mr.  Brown's  affidavit.  The 
attorneys'  services  included  a  complete  and  detailed  study  of  the 
claims;  an  examination  of  the  papers  filed  in  the  United  States- 
Norway  arbitration;  consideration  of  various  administrative  deci- 
sions of  this  Commission ;  conferences  in  New  York  and  Washington 
with  representatives  of  the  American  Agent ;  consideration  of  briefs 
in  analogous  claims;  employment  of  counsel  in  England  to  secure 
certain  evidence;  preparation  of  affidavits;  collaboration  with  H.  A. 
Gilbert,  manager  of  claimant's  marine  department,  and  D.  I.  Whit- 
tlesey, an  expert  on  shipping  and  charters;  study,  analysis,  and 
examination  of  the  position  taken  by  the  German  Agent;  and  con- 
ferences with  attorneys  for  other  claimants,  etc. 

Claimant  contends  that  in  view  of  the  fact  that  it  paid  Messrs. 
Gilbert  and  Whittlesey  for  their  services  in  preparing  affidavits  and 
obtaining  information  which  was  submitted  in  support  of  the  claims, 
the  agreed  fee  of  one-third  of  the  amount  recovered  is  excessive. 
It  must  be  recognized,  however,  that  the  circumstances  of  the  case 
demanded  assistance  on  the  part  of  the  claimant,  and  that  the 
attorneys  were  justified  by  the  results  in  calling  upon  the  claimant 
for  this  assistance.  The  claims  were  carefully  prepared  and  pre- 
sented by  the  attorneys,  and  the  energy  and  success  with  which  they 
were  prosecuted  show  that  the  attorneys  devoted  their  best  efforts 
to  the  interests  of  their  client,  who  certainly  has  no  reason  to 
complain  about  the  outcome  of  the  case. 

As  pointed  out  by  the  American  Commissioner  in  his  general 
Administrative  and  Jurisdictional  Decision  on  September  28,  1928, 
and  as  held  by  him  in  his  previous  decisions  in  similar  cases  (Deci- 
sion Nos.l,  3,  8,  25,  32,  35,  46,  49,  53,  56,  and  58),  where  the  claimant 
is  entirely  competent  to  look  after  his  own  interests  in  making  a 
fee  agreement  with  his  attorney,  he  falls  within  the  group  referred 
to  in  the  following  extract  from  the  Report  of  the  Senate  Committee 
on  Finance  recommending  this  fee  fixing  legislation  to  the  Senate: 

It  is  expected,  however,  that  it  will  not  be  necessary  to  alter  amounts  fixed 
by  contract  with  large  corporations  and  others  fully  capable  of  protecting  their 
own  interests.  In  such  cases  the  *  *  *  American  Commissioner  *  ♦  * 
would  undoubtedly  be  justified  in  fixing  the  amount  specified  in  the  contracts. 
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The  language  used  by  the  Commissioner  in  Decision  No.  3  is  applica- 
ble to  the  instant  case.     It  was  there  said  (pages  42-43)  : 

It  is  *  *  *  important  to  note  that  the  claimant  had  previously  retained 
this  firm  as  his  attorneys  in  many  substantial  cases,  out  of  which  they  received 
fees  aggregating  over  $150,000.     *     *     * 

The  claimant  *  *  *  was  well  aware  of  the  scale  of  charges  of  this  firm 
for  legal  services.     *     *     * 

The  attorneys  employed  by  the  claimant  are  a  firm  of  high  standing  and 
reputation  in  the  profession,  and  recognized  as  one  of  the  leading  firms  in  New 
York    *     *     *. 

*  *  *  It  was  not  the  usual  practice  of  these  attorneys  to  handle  claims 
on  a  contingent  basis.     *     *     * 

The  claimant  *  *  *  undoubtedly  knew  that  the  fee  in  this  case  under  a 
contingent  agreement  would  be  larger  than  on  the  ordinary  basis  of  payment, 
irrespective  of  whether  or  not  there  was  recovery,  because  of  the  certainty 
that  the  payment  of  a  contingent  fee  would  in  any  event  be  delayed,  and  of 
the  uncertainty  whether  it  would  ever  be  paid.  Nevertheless,  the  claimant  now 
asks  that  the  contingent  element  in  the  service  agreement  be  disregarded  and 
the  fee  be  fixed  on  the  ordinary  quantum  meruit  basis  for  the  services  actually 
rendered.    *     *     * 

The  American  Commissioner  has  also  held  in  Decision  No.  40,  in 
a  similar  proceeding  (page  257)  : 

*  *  *  The  reasonableness  of  the  proposed  fee  is  also  supported  by  the  fact 
that  the  basis  of  payment  was  contingent  upon  securing  and  collecting  an 
award,  so  that  the  agent's  services  were  rendered  with  the  certainty  of  con- 
siderable delay  in  receiving  its  fee  and  with  the  possibility  that  no  fee  might 
ever  be  paid.    *     *     * 

The  American  Commissioner  accordingly  holds  that  on  the  facts 
presented  in  this  case  the  claimant  must  be  regarded  as  fully  capable 
of  protecting  its  own  interests  in  making  the  contingent  fee  agree- 
ment with  the  attorneys  herein,  and,  consequently,  that  the  fee  fixed 
thereby  was  reasonable  within  the  meaning  of  that  term  as  defined 
in  the  above-quoted  extract  from  the  Keport  of  the  Senate  Com- 
mittee on  Finance  recommending  this  legislation  to  the  Senate. 

Now,  therefore,  in  these  circumstances,  and  in  view  of  the  consid- 
erations stated  in  the  general  Jurisdictional  and  Administrative  De- 
cision rendered  by  the  American  Commissioner  under  date  of  Sep- 
tember 28,  1928,  and  after  careful  examination  and  full  considera- 
tion of  the  information  furnished  in  this  proceeding  by  the  attorneys 
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and  the  claimants  and  of  tlie  information  pertinent  to  the  questions 
involved  in  this  case  on  file  in  the  records  of  this  Conmiission,  and 
after  due  deliberation  thereon. 

The  American  Commissioner  decides  and  fixes  as  the  reasonable 
fee  to  be  paid  to  the  attorneys,  Bainbridge  Colby  and  Edward  D. 
Brown,  by  each  of  the  claimants,  The  Interocean  Oil  Company  and 
The  United  States  Asphalt  Refining  Company,  the  fee  fixed  in  their 
agreement  with  them,  namely,  thirty-three  and  one-third  per  cent 
of  the  amount  received  by  each  of  these  claimants,  respectively,  from 
the  Treasury  Department  in  payment  of  the  awards  rendered  on 
their  behalf,  the  said  fees  to  be  paid  by  the  claimants  and  received 
by  the  attorneys  as  just  compensation  for  all  services  rendered  in  the 
prosecution  and  collection  of  these  claims  as  defined  by  Section  9 
of  the  "  Settlement  of  War  Claims  Act  of  1928." 
Done  at  Washington,  D.  C,  this  12th  day  of  June,  1930. 

Chandler  P.  Anderson, 
Americcm  GoTmnissioner, 
Mixed  Clcdms  Commission^ 
United  States  cmd  Germmiy. 
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